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"[Lord Thorpe] suggested that greater recourse couid be
made to the European 3ludicial Network, through the
International Family Law Office in London. Pragmatic
advice could be offered as to the best route to follow in a
particular case: whether to go for a single joint expert,
an Article 15 declaration or whether to obtain an opinion
from the liaison judge as to the law of his own country,
an opinion that would not be binding but which would
perhaps help the parties and the trial court to see the
weight, or want of weight, in the challenge to the
plaintiff's ability to cross the Article 3 threshald.)"
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23 applicants should not be encouraged to seek an Article 15
24 declaration because the requesting State’s interpretation of
25 custady rights seems more favourable to them.
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1 However. the House of Lovds, adopting a wider approach. has

2 held that the deela{gtiop shogld include; the view of the

3 requesting Stare as to classification of the relevaut rights wnder

4 the Comvention because '[tlhe foreign court s much benter

5 placed than the English 1o understand the frie meanng and

6 effect of 115 own laws in Convention terms',
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"Sometimes the court of the requesting State also expresses is
view as to whether the child was habitually resident there
immediately before the removal or retention. However. there is
little point in thas since habihual residence has to be determined
by the court of the requested State in accordance with its own
approach to habitual residence.”
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Perez-Vera Report. Proceedings of the 14™ Session of the NmnTY 72 T mans

:Hague Conference Oct 1980

"Lastly, custody rights may arise according to article 3, 'by
reason of an agreement having legal effect unider the law of
that State'. In principle, the agreements in question may be
simple private trapsactions befween the parties concerning
the custody of their children. The condition that they have
"tegal effect’ according fo the Iaw of the State of habitual
residence was inserted during the Fourteenth Session in
place of a requirement that it have the "force of law', as
stated in the Preliminary Draft, The change was made in
response to a desire that the conditions imposed apon the
acceptance of agreements governing mafters of custody
which the Convention seeks o prefect should be made as
clear and as flexible as possible. As regards the definition of
an agreement which Las ‘legal effect” in terms of 3
particular law, it seems that there must be incloded within

it any sort of agreement which is not prohibited by such a
Iaw and which mav provide a basis for presenting a legal

claim to the compefent authorities.”
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